









on page 348, in line 18, 
re 349, in the third line from the end of the article, for general law, read special acts. 
Add at the end of the article the following : 
Gas companies, insurance eompanies, banks, savings banks, ; 
are subject to the provisions of the general statutes provided for the 


organization of such companies respectively. 


for restore read remove. 


panies and the like, 
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EDITORIAL NOTES. 


THE LEGISLATURE, which is to meet next month, is so nearly 
unanimous on political questions, that little time need be devoted 
to discussions of that character, and there is a good opportunity 
for the leaders to devote themselves to the more congenial task of 
revising and reforming the legal procedure and the substantive 
law on subjects of general importance. They may, for example, 
occupy themselves with recasting the attachment act and its vari- 
ous supplements, and adding an important provision for attach- 
ment in case of fraudulent debts and fraudulent disposition of 
property. The district court acts would afford another good sub- 
ject for consolidation and revision upon some such lines as those 
we suggested in an article on the district courts in January, 1888. 
This is needed not only for the purpose of making the rules of 
practice definite and uniform, but also in order to settle some 
important questions of jurisdiction and to put a stop to the grow- 
ing confusion arising out of the fact that some ccurts are organized 
under one act and some under another, while supplements are 
passed referring to both indiscriminately. 

The attention of the legislature should also be directed to the 
recommendation of the American Bar Association, the National 
Bar Association, and the New York Legislative Commission, relat- 
ing to uniformity in the law of the several states in regard to com- 
mercial paper, acknowledgment and proof of deeds, wills, mar- 
riage and divorce and other matters, and it would be a very good 
thing for New Jersey to appoint a commission this winter to confer 
with the commission already existing in New York and those 
which no doubt will be appointed by other states.- The report of 


a convention of these official commissions would have great weight 
23 





fidelity trust and deposit com- 
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and would doubtless lead to the adoption by many of the states of 
the plan proposed. 

No thorough revision of our legal system, however, can be made 
without amending the constitution. There is no need for us to say 
again that certain amendments relating to the organization of the 
courts are greatly needed. Piecemeal amendment is blocked for 
five years, by the failure of the resolutions submitted to the people 
last winter. The best and the only available way at this time is to 
call a convention to revise the constitution. Will not the next 
legislature do itself the honor to inaugurate in this way a reform 
of the judiciary system of New Jersey ? 


THERE ARE disadvantages in editing a magazine at long range. 
Last month the corrected proofs were lost on the way between the 
post offices in Newark and Somerville, and not only was the issue 
of the LAw JouRNAL delayed, but also when these proofs had been 
replaced and corrected, no time was left for sending the remaining 
proofs to the editor, and the printer had bis own way with the 
second half of the magazine, and translated or transposed the 
editor’s hieroglyphics as he thought best. ‘Two mistakes in the 
article on the residence of directors, on pages 348 and 349, are of the 
exasperating kind that do not carry their own correction with 
them, and as the words used express a meaning the very opposite 
of what we intended, we must ask those who are interested in the 
subject to make the corrections indicated in the slip pasted in the 
present number or to have the slip included in the bound volume 
at the end of the year. Liberties were taken with the manuscript 
and injustice was done to Vice-Chancellor Van Fleet’s decision in 
Havens v. Sea Shore Company, by printing his syllabus before the 
statement of facts instead of after it, as an abstract of his decision 
upon these facts. This having been used as a syllabus, there was 
little or nothing left of the opinion. There were two important 
questions determined in the opinion, first whether a quit-claim deed 
given for a valuable consideration may operate as a conveyance, 
and second, under what circumstances an ancient deed may be 
admitted without proof of execution. 

On the first point there has been no previous judicial decision 
in New Jersey. The question had been much discussed among 
members of the bar and counsel had frequently been called upon 
to express an opinion, and we think the general opinion of thought- 
ful lawyers at the present time is in accord with the Vice-Chan- 
cellor’s decision. It was certainly desirable to find a way to hold 
such deeds good to pass title when consideration has passed, and 
the Vice-Chancellor puts it upon the solid ground of the statute of 
uses. He says that where there is a valuable consideration given 
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for the land, any words that will raise a use will amount to a bar- 
gain and sale, and that the statute will then transfer the title 
according to the use as in the case of ordinary bargain and sale 
deed. 


RIvERs are proverbial for making trouble by their erratic move- 
ments between riparian owners. The United States Supreme Court 
has recently decided a dispute of this origin between the states of 
Indiana and Kentucky. The jurisdiction of Kentucky extends 
across the river Ohio to low-water mark on the northwest side. It 
was claimed on her part, that when she became a state on June 1, 
1792, the waters of the river often flowed between a tract known as 
Green River Island, and the main land on the Indiana side, and 
the channel was often filled with water during the whole year ; on 
the other hand it was shown that at the present time little if any 
water flows between the so called island and the bluff on the Indi- 
ana side. 

The court held that the state of Kentucky derives its title from 
the state of Virginia, and that Indiana only acquired so much as 
was ceded by Virginia to the United States in 1784, and this was 
only the land northwest of the Ohio river. The river therefore was 
the boundary, and this must be taken to be low-water mark in the 
northwest bank. Whatever territory Kentucky had at the time 
of the session, or when she became a state in 1792, she retains 
without regard to any subsequent change in the Obio river. Her 
title could not be affected ‘* by the fact that the channel in which 
the river once ran is now filled up from a variety of causes natural 
and artificial, so that persons can pass on dry land from the tract 
in controversy to the state of Indiana. Its waters might so depart 
from its ancient channel as to leave on the opposite side of the 
river entire counties of Kentucky, and the principle upon which 
her jurisdiction would then be determined is precisely that which 
must control in this case. Her dominion and jurisdiction continue 
as they existed at the time she was admitted into the union, unaf- 
fected by any action of the forces of nature upon the course of the 
river,”’ 


To ATTAIN ‘uniformity in their commercial regulations’’ was 


the first purpose of the states in sending delegates to the convention. 
which framed the Federal constitution, and to carry out this pur- 
pose the constitution conferred upon Congress the power to regu- 
late commerce with foreign nations and among the several states, 
The Supreme Court has jealously guarded this power and has held 
that in being given to the Congress of the United States it was 
taken away from the state governments and no action on the part 
of any state has been allowed to be lawful which tends to interfere 
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either directly or indirectly with the freedom of commercial inter- 
course between thestates. There is, perhaps, no provision of the 
constitution which is more important than this for the preservation 
of the political unity and the material prosperity of the country, 
and it is important to follow the latest decisions of the Supreme 
Court on the subject, and to see how far the principle will lead as 
commercial intercourse becomes more complex and far reaching. 
The Supreme Court holds, as in the case of other powers of 
the Federal government, so with respect to this power, that 
the states cannot encroach upon it indirectly by taxation. 
They must not tax the commerce nor the means or instru- 
ments by which the traffic is carried on. In the recent case 
of Lyng v. Michigan, 135 U. 8. 161, (84 U. 8.8. C. Rep. 150,) 
the court said: ‘*We have repeatedly held that no state has 
the right to lay a tax on interstate commerce in any form, 
whether by way of duties laid on the transportation of the snbjects 
of that commerce, or on the receipts derived from that transporta- 
tion, or on the occupation or business of carrying it on, for the 
reason that such taxation is a burden on that commerce and 
amounts to a regulation of it which belongs solely to Congress.”’ 
We need not refer to the well known Original Package decisions 
burt will speak of three recent cases in the last volume of the 
Supreme Court reports. McCall v. California, 136 U. 8. 104 (34 U.S. 
8S. C. Rep. 393,) October term, 1889, was different from the 
‘‘drummers’ license’’ case. The license tax was laid not upon an 
agent selling goods to be brought into the state, but upon an agent 
in California soliciting there the business of transporting passen- 
gers between other states. Anagent in San Francisco of a railroad 
company having its principal place of business in Chicago and 
operating a continuous line of railroad between Chicago and New 
York was engaged in the business of soliciting passenger traffic 
over the road. It was held that he could not be convicted of a 
misdemeanor in failing to pay a license tax imposed upon him by 
order of the city of San Francisco. ‘The court held that his busi- 
ness was a part of inter-state commerce, and that a tax imposed 
upon him as a condition of carrying on this business was a tax 
upon inter-state commerce, and therefore in violation of the con- 
stitution of the United States. The court said that it was of no 
consequence that the commerce had not for its end the introduc- 
tion of anything into the state which imposed the tax. The prohi- 
bition does not upply only to those states through which the com- 
merce must pass. It applies with greater force to commerce which 
does not pass through the state. And again it is no answer to say 
that the defendant’s business had little effect upon the commerce 
of the railroad. The test is not the essentiality of the business to 
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the commerce, but the test is, was this business a part of the com- 
merce of the road—did it assist or was it carried on for the purpose 
to assist in increasing the amount of passenger traffic of the road ? 
If it did, the power to tax it involves the lessening of the com- 
merce. The court cited Mobile v. Kimbal, 102 U. 8S. 691; Pomeroy 
on Const. Law, sec. 378; Robbins v. Shelby County Taxing Dis- 
trict, 120 U. S. 489; Leloup v. Mobile, 127 'U. 8S. 640; Asher v. 
Texas, 128 U. 8S. 129, and Stoutenburg v. Henwick, 129 U.S. 141, 
and distinguished Pembina C. 8. M. & M. Co., v. Pennsylvania, 
125 U. 8. 181, and South v. Alabama, 124 U. S. 465. 

The opinion was read by Mr. Justice Lamar ; Fuller, C. J., and 
Gray and Brewer, JJ., dissenting. 

Another case on the same subject in the same volume is Worfolk 
and Western R. R. Co. v. Pennsylvania, 136 U. 8. 114, (84 U. 8. 
8. C. Rep. 394,) in which it was held that a state cannot impose on 
a foreign railroad corporation engaged in interstate commerce a 
license tax for keeping an office in the state for the use of its 
officers, agents and stockholders. The court said that corporations 
ure not citizens within the meaning of the clause of the constitu- 
tion which declares that ‘‘ citizens of each state shall be entitled to 
all the privileges and immunities of citizens of the several states,’” 
and that the fourteenth amendment does not prohibit states from 
imposing upon foreign corporations conditions of admission within 
their limits, citing Pembina C. 8. M. & M. Co. v. Pennsylvania, 
125 U. 8. 181, and Paul v. Virginia, 75 U. S. 168; but that a state 
cannot ander the guise of a license tax exclude a foreign corpora- 
tion engaged in inter-state commerce. The tax in this case they said 
was a tax upon the means and instruments by which the company 
was enabled to carry on its business of inter state commerce and 
was therefore in violation of the commercial clause of the constitu- 
tion of the United States. 

The third case to which we alluded is Minnesota v. Barber, 
136 U. 8. 318, (84 U. 8S. 8S. C. Rep. 445.) In this case a statute of 
Minnesota required as a condition of the sale of fresh beef, veal, 
mutton, lamb or pork for human food, that the animals from 
which the meats are taken should have been inspected in Minne 
sota, within twenty-four hours before being slaughtered. The 
court said that this practically excludes from the Minnesota market 
all fresh beef, veal, mutton, lamb or pork, in whatever form, and 
although entirely sound, healthy and fit for human food, taken 
from animals slaughtered in other states, and directly tends to 
confine the business of slaughtering these animals for food to 
those engaged in the business in that state. It therefore obvi- 
ously interferes with and burdens commerce between the states. 
It is not a case of the rightful exertion of the police or sanitary 
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powers of the state, because the conditions are such as to exclude 
sound meats, the products of animals slaughtered in other states. 
It is one thing to exclude diseased meats and quite a different 
thing to declare that no fresh meats shal! be sold at all, unless 
the animals have been inspected and slaughtered within the state. 
In this decision the whole court concurred. 

A full discussion of the recent cases, prior to this, will be found 
in the American Law Register for July-August, which has just 
appeared. It contains a long article by the editor, entitled ‘‘The 
Law Governing an Original Package,’’ but really relating to the 
extent and limitations of the power of congress and the states in 
regard to inter-state commerce, and written ‘‘with the object of 
setting forth the settled law, especially governing the transmission 
of merchandise from state to state for the purpose of sale.’’ He 


states his conclusions in the form of propositions and supports 
them by reference to cases. 


THE LEHIGH ZINC AND IRON CO. v. THE NEW JERSEY ZINC AND IRON CO. 
(U. S. Circuit Court District of N. J. Opinion filed Sept. 23, 1890.) 


Equi.y—Bill of Peace—Bill to Quiet Title distinct and severable ground of equitable 


— Multifariousness — Jurisdiction — Value of 
Matter in Dispute-—-The whole value of the 
property the possession of which is threat- 
ened by acts of the defendant is the measure 
of the value of the matters in controversy, 
and gives jurisdiction to the federal court, 
even though there are no pecuniary damages 
involved in the suit. 

Multifariousness means the joining to- 
gether improperly in one complaint distinct 
and independent matters, and thereby con- 
founding them. To render a bill liable to 
this objection it must contain more than one 


On bill, ete. 


complaint. A bill is multifarious which is 
in effect both a bill of peace and a bill to 
quiet title under the statute. The former 
seeks a declaration that all matters in con- 
troversy affecting the title have been de- 
cided and should be called in question again ; 
the other asserts that there are claims to 
the land and asks that they may be litigated 
and decided. Such claims are contradictory 
and diverse and cannot stand together. De- 
murrer to the bill for multifariousness sus- 
tained. 


Messrs. Charles D. Thompson, Richard Wayne Parker and 
George Northrop for complainant. 





Messrs. John R. Emeryand Thomas N. McCarter for defendant. 

GREEN, J.: This matter comes before the court upon demurrer 
interposed by the defendants to the bill of complaint filed by the 
complainant. The demurrer is general and the following causes 
were assigned as its justification : 

First. That the said bill is a bill filed in a circuit court of the 
United States held in and for the District of New Jersey, and the 
complainant has not by its said bill shown the jurisdiction of the 
court, in that it has not averred or shown that the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or value of 
two thousand dollars. 
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Second. That the complainant in and by its said bill claims under 
two distinct and inconsistent rights which cannot be joined in a 
single hill of complaint ; and the discovery and relief sought by 
said bill relates to two several distinct and inconsistent rights 
which cannot be joined in one bill; and especially that the com- 
plainant in and by one portion of its said bill alleges and claims 
that the title and rights of the complainant to the ores claimed by 
it in said bill have been finally settled and determined by the de- 
crees, judgments, suits, proceedings, and acts mentioned in said 
bill, and that by virute thereof the defendant is precluded and 
barred from setting up or asserting any right or claim to the said 
ores claimed by the complainant, and prays that the defendant 
may be perpetually restrained and enjoined from taking any action, 
suit or proceedings in law or equity to take from it said ores, or 
from disturbing complainant’s title thereto, and may be restrained 
from attempting to obtain possession of the said premises or re- 
moving the ores, metals and minerals claimed by the complainant. 
And by another portion of said bill the said complainant relies 
upon and sets up another and a different, distinct and inconsistent 
equitable right or title under the statute of the state of New Jersey 
entitled ‘‘An act to compel the determination of claims to real 
estate, and to quiet title to the same,’ approved March 2, 1870, 
under which the complainant claims the right to require the title 
or claim of the defendant to said ores claimed by the complainant 
to be now set up, tried and finally determined under said act in 
this suit, and prays such distinct and inconsistent relief. And this 
defendant says that complainant’s supposed right, based on the 
allegations that its right and title to said ores claimed by it hath 
been already finally settled and determined by said deeds, proceed- 
ings and judgments, decrees and orders set out in said bill, cannot 
be joined with the supposed statutory right to have the claim and 
title of the defendant to said ores now set out, tried and deter- 
mined in this suit. 

Third. That the said bill is multifarious in that it joins two sepa- 
rate and distinct causes of suit or action which ought not to be 
joined in one bill of complaint. 

Fourth. That the said bill is uncertain in that it does not suffi- 
ciently state and disclose the nature of the equitable right or inter- 
est upon which the complainant relies for relief ; and especially it 
does not especially and clearly appear by the bill whether the com- 
plainant claims that defendant should be perpetually enjoined from 
setting up any right or title to said ores claimed by complainant on 
the ground that the right and title to the ores claimed by com- 
plainant has been already settled and determined by the decrees, 
judgments, orders and proceedings set out iu said bill and should 
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not be retried in the present or any other suit ; or whether it relies 
upon a supposed statutory right to require the defendant now and 
in this suit to set up its title and claim to said ores, and to have 
the same finally determined in this suit under the said statute. 

Fifth. That the said bill is vague and uncertain and the equitable 
right upon which the complainant relies for relief is not stated 
with sufficient clearness. 

Sixth. That the complainant has not in and by its said bill made 
or stated such a case as does or ought to entitle it to any such dis- 
covery or relief as is hereby sought and prayed for from and 
against this defendant. 

When the matter was heard the arguments of counsel took a 
very wide range, but I shall not attempt to judge of the merits of 
the case at this time. The only question now before the court is 
one of pleading, and to that I shall confine myself. I do this with 
the less hesitation because very many of the statements and alle- 
gations made bv counsel and upon which very acute and learned 
arguments were founded, do not appear upon the record in its 
present condition, and were in fact contradicted and denied, or 
affirmed and insisted upon, with equal tenacity by the respective 
counsel. 

The question then to be considered is, has the demurrer been well 
taken ? 

The bill of complaint in its general aspect and tenor may be 
called a ‘* bill of peace.’’ The complainant avers that it is the right- 
ful owner of certain ores in a certain locality; that it is in full, 
peaceable and quiet possession thereof; that its right and title to 
these ores have been derived from certain deeds of conveyance, 
leases and agreements, and have been confirmed to it by formal 
adjudications of courts in actions in which they were the subject- 
matter of the litigation ; that the defendant is threatening to dis- 
turb the complainant in the possession of this property by com- 
mencing suits in which the title of the complainants is to be 
attacked ; that as the title of the complainant has been fully es- 
tablished and settled especially by the judgments of courts of com- 
petent jurisdiction any further litigation of the same title would 
be vexatious and oppressive and should be restrained. 

The first objection to this bill made by the defendant is that the 
matter in controversy does not exceed in value the sum of two 
thousand dollars. 

It is well settled that the requisite value of the matters in con- 
troversy is a jurisdictional fact and it must be properly averred in 
the bill or the court will refuse to assume jurisdiction of the cause. 
There is in the complainant’s bill an averment in the language of the 
statute defining the jurisdictional limits of this court, that the 
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matters in dispute exceeds the sum of two thousand dollars, exclu- 
sive of interest and costs. But counsel for defendant insists that 
not withstanding such averment the objection taken is fatal, be- 
cause if the case made by the complainant’s bill is true, no pecuni- 
ary damage can accrue to it, for the suit threatened by the defendant 
would fall as utterly groundless. 

Without stopping now to invoke in answer to this objection the 
effect of a demurrer to the well pleaded averment of a jurisdictional 
fact, it is sufficient to say that IL think the proper criterion of the 
‘*value of the matters involved in the controversy’’ is to be found 
in the value of the property. the possession or enjoyment of which 
will be affected by the result of the litigation. For the purposes 
of this suit I should not hesitate to hold that the whole value of 
the property, the possession and enjoyment of which is imperiled 
by the threatening acts of the defendant, is the measure of the 
value of the matters put in controversy by it. If any other test 
than this should be substituted very many suitors would be de- 
barred from seeking the protection of the federal courts, and those 
tribunals would be stripped of a very important branch of their 
hitherto acknowledged jurisdiction, especially upon their equity 
side. What would become of suits for the reformation of a written 
agreement for the cancellation of alleged forged or fraudulent 
deeds, for the specific performance of contracts to convey lands, 
and many others of like character, if, upon the question of juris- 
dictional value of the matters in controversy, the courts were 
limited to the pecuniary value of the deed, the contract, the agree- 
ment as such, and were barred from considering the value of the 
thing affected by or the subject-matter of those various writings? 
Take for instance the case of a forged deed of conveyance. Suits 
to compel the surrender and cancellation of such dangerous docu- 
ments are not uncommon in tbe federal courts. But on what prin- 
ciple can jurisdiction be maintained if the question of the ‘‘ value 
of the matters in controversy’? be raised. What is the value of a 
‘*forged deed?”’ Simply nothing. If it be forged it is absolutely 
valueless, but, for jurisdictional purposes, it must be held to have, 
to the rightful owner of the premises pretended to be conveyed by 
it, the whole value of the premises themselves, the possession and 
enjoyment of which are menaced and put in peril by its existence. 

The application of this test to the case at bar is obvious. It 
may, indeed, be true that the claims of the defendant to the prop- 
erty in possession of the complainant are groundless; it may be 
held that the deeds, leases, agreements, and adjudications of the 
courts, upon which and from which the complainant base and claim 
its right, are invulnerable to any attack which, in pursnance of its 
threats, the defendant may make ; that will appear at the end of 
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the litigation, but the ‘‘ matter in controversy’ is not the result of 
the litigation, but the property which will be affected by that 
result, and its value is the value which does or does not confer 
jurisdiction as it may be summed up. Ido not think this cause 
for demurrer can be sustained. 

A more serious qnestion is raised by the second and third causes 
of demurrer. It is insisted that as a pleading the bill is vicious, 
because it is multifarious. Multifariousness means the joining 
together improperly in one bill of complaint distinct and inde- 
pendent matters and thereby confounding them. ‘To render a bill 
of complaint liable to the objection, it must contain more than 
one good, distinct and severable ground for the maintenance of a 
suit in equity. 

It is well nigh impossible to lay down any rule or abstract prin- 
ciple as to what constitutes multifariousness, which can be universal 
in application, but it may be said that a bill: will be considered 
multifarious, if the distinct and separate claims made in it are 
so different in character that the court ought not to permit them to 
be litigated in one suit. Two or more distinct objects cannot be 
embraced in the bill; its double character destroys it. ‘Thus in 
Reed v. Reed, 16 N. J. Eq. (1 C. E. Green) 248. a bill asking an 
injunction to restrain waste and also an account for rent due was 
held demurrable on ground of multifariousness. 

Recent cases seem to show an increasing tendency to avoid the 
application of strict and technical rules of pleading to a bill objected 
to as multifarious, and to deal with the objection as addressed to 
the sound discretion of the court. Thus in a late case, where from 
the bill of complaint it appeared that the complainant had in fact 
two causes of action, each furnished the ground for a suit, one the 
natural outgrowth of the other, or growing out of the same trans- 
action or subject matter, and the defendant had an interest in 
every question raised on the record, but the suit had but a single 
object, it was held that the causes were properly joined, and the 
bill was not for that reason multifarious. The only fair deduction 
to be made from this and other similar cases, is that each case 
must be adjudged and governed by its own peculiar circumstances. 
The discretion of the court must be appealed to, but that discretion 
will be exercised always, within the limits of the principles which 
govern good pleading. 

Upon a critical examination of this bill of complaint it does 
appear to be open to the criticism which has been made upon it. 
The gravamen of the complainants’ case is that its title to certain 
ores has been so thoroughly and satisfactorily adjudicated in this 
and other courts that no further litigation can be tolerated. If 
such litigation should be commenced it would be unjustifiably 
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vexatious and should be enjoined. In other words the complaint 
is that the defendant refuses to recognize the conclusive character 
of the proceedings, by which complainants’ title has been estab- 
lished, and threatens to bring a suit to reopen and retry issues 
which are res adjudicate by the solemn jndgment of the court. 
The remedy which complainant seeks is the absolute prevention 
of the defendants’ threat thus again to call in question his title. 
The prayer is for an injunction to accomplish that end. The very 
last thing that the complainant desires is a suit to determine 
whether the title to the property in question is in it or in its oppo- 
nent. Its insistment is that there is no ground for such a suit. 
That the title to the property in question is forever removed from 
the forum of litigation, and cannot rightfully be brought back. 
And this is the solid basis of equity which underlies a bill of 
peace. When the title of a complainant has been finally adjudi- 
cated by a court of competent jurisdiction and determined, it is 
evident that a renewal of the litigation in the same or a different 
form, by the defeated party, would be vexatious, inequitable, 
oppressive, and a court of equity will enjoin it. Hence when a bill 
of peace is presented to the court, the sole issue is, has this title 
been finally settled as is alleged. It is the adjudication and not 
the title which the bill concerns itself with and with which the 
court deals. If the conrt finds thit the jadgment relied upon does 
finally determine the title, it interferes to prevent the complainant 
being called upon again to maintain it. 

But the complainant, out of abundant caution, perhaps, or to 
meet some anticipated line of defense, seeks the aid of this court 
upon a different ground from that first stated; it invokes the statute 
law of New Jersey in its behalf and appeals to the provisions and 
requirement of an act entitled ‘‘An act to compel the determina- 
tion of claims to real estate, and to quiet the title of the same,”’ 
approved March 2, 1870. It is not necessary to quote this act. 
Its object is clearly and tersely stated by Chief Justice Beasley of 
the Supreme Court of New Jersey, in Jersey City v. Lembeck, 31 
N. J. Eq. (4 Stewart) 255. On page 272 the Chief Justice says: 
‘‘The inequity that was designed to be remedied grew out of the 
situation of a person in the possession of land as owner, in which 
land another person claimed an interest which he could not enforce, 
and the hardship was, that the person so in possession could not 
force his adversary to sue and thus put the claim to the test. The 
title of the act indicates that this is its purpose, for it is an: act to 
compel the determination of claims to real estate.’’ This clearly 
expresses the spirit of the act. Its plain intent was to compel in 
the way and by the method which it provided a litigation of 
adverse claims to lands. He who boasts of an interest in, or a 








354 THE NEW JERSEY LAW JOURNAL 


claim to lands in the quiet possession of another, must proceed to 
make that claim good, or suffer a judgment to go against him. 
The issue concerned the title to the lands, it was to be made up 
immediately, it was to be tried promptly. The result was to be 
final and conclusive. In invoking the aid of the statute and in 
bringing itself within the protectorate of its provisions, the com- 
plainant seeks to compel a legal assertion by the defendant of any 
title it may have or claim to have in and to the property of which 
the complainant is in possession, so that the truth of such asser- 
tion may be litigated and the validity of the title be determined, in 
the proper tribunal. Complying with the mandate of the act the 
complainant, with the subpoena directed to the defendant in this 
vause, issued a ticket describing with precision the property in 
question, stating the object of the suit, and that if the defendant 
claim any title or interest to, or incumbrance upon the lands, it is 
required to answer, but not otherwise, and in such ticket the 
object of the suit is stated to be to settle the title to lands therein- 
after mentioned. 

This purpose so formally declared is manifestly inconsistent with 
and repugnant to the insistment of the complainant that the title to 
lands in question has been heretofore finally settled, and which 
final settlement justifies the bill as a bill of peace. If there has 
been a final settlement there can be no other settlement. If there 
has been no final settlement there can be no ‘tres adjudicata.”” A 
bill of peace requires the one; a'bill for the statutory relief under 
the act mentioned requires the other. In the one case the claim of 
the complainant is that the defendant threatens to harrass and vex 
it injurionsly and inequitably by bringing a suit to test the validity 
of the complainant’s title and possession of lands. In the other 
the plaint of the complainant is that the defendant will not bring 
such suit for such purpose. As to the first claim, the relief sought 
is for an enjoining order absolutely restraining the prosecution of 
the suit which is so vexatious. In the other, it is a mandate to 
compel the prompt and immediate prosecution of the suit which is 
ardently desired. Clearly such claims are too contradictory and 
diverse to stand together. The demurrer is sustained for the cause 
alleged. As upon either branch of the case, as stated in the bill, 
complainant would have a prima facie claim to proper relief in a 
court of equity, it will be permitted to amend the bill if it shall so 
elect so as to avoid the charge of multifariousness within fifteen 
days. The injunction heretofore granted to stand until the further 
order of the court. 
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MICHAEL MAYER AND OTHERS v. THE JOURNEYMAN STONE CUTTERS ASSO- 
CIATION AND OTHERS. 


(In Chancery of New Jersey. 

Trades Unions — Conspirucy —Combina- 
tions of Workmen to exclude others from their 
Union and allow none but Union men to work— 
Injunction refused.—\, This court has no 
jurisdiction to compel the admission of a 
person not elected according to its rules and 
by-laws to membership in a voluntary asso- 
ciation. 

2. Courts do not exercise visitorial powers 
over voluntary associations or their proceed- 
ings except to prevent the violation of some 
law of the state, or to protect or enforce 
some right already acquired, 

3. This court will not interfere by injunc- 
tion to prevent the circulation of a slander 
or libel even though it may tend to injure 


Opinion filed October 23, 1890.) 


the person affected in his business or em- 
ployment, 

4. This court will not interfere by injunc- 
tion to restrain acts of an association on the 
ground that they may be detrimental to 
trade or injurious to individual business 
the acts done or 
threatened are declared by statute as not 
unlawful. 

5. Since the act of 1853 (Rev Sup., p. 
774) it is not unlawful in this state for the 


when it appears that 


members of an association to combine to- 
gether for the purpose of securing the con- 
trol of the work connected with their trade, 
and to endeavor to effect such purpose by 
peaceable means. 





On final hearing on bill, answer and proofs taken in open court. 

This bill was filed by the members of Master Stone Cutters Asso- 
ciation of Newark, a voluntary association not incorporated, and 
by two journeymen stone cutters against the Journeyman Stone 
Cutters Association of Newark, Orange, Bloomfield, Avondale and 
their vicinities, a voluntary association not incorporated, and cer- 
tain individuals, officers of the defendant association. 

The bill alleges that the complainants were engaged in the busi- 
ness of master stone cutters in Newark and its vicinity, and had 
need of skilled laborers, and that two of the complainants, jour- 
neymen stone cutters, were desirous of obtaining employment at 
their trade with the other complainants; that it was the avowed 
purpose of the defendant association to embrace within its mem- 
bership all the journeymen stone cutters who should be permitted 
to pursue their trade in Newark and vicinity and to prevent all 
others from doing so, and to cverce all master stone cutters to re- 
fuse to employ any journeymen not members of the association ; 
that the means adopted by the defendant association to accomplish 
those objects were denunciations and persecutions applied to the 
offending workmen and boycotting and strikes applied to the 
offending employers ; that the by-laws of the defendant association 
provided that a member who works in a place styled a ** scab shop”’ 
should be denounced a ‘‘scab”’ and shall forfeit his claim as a 
member. Similar measures of coercion are employed to prevent 
journeymen not members from working and to deter employers 
from giving them work, namely, by declaring the employers’ shops 
‘*scab shops”’ and publicly declaring the member as ** scab,”’ and 
also by adopting strikes and boycotts. A shop steward is em- 
ployed by the men in every shop to order a strike if the employer 
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shall allow any one not a member of the Union to work in the shop ; 
that the employers have no objection to the methods employed by 
the Union and were willing to employ only Union men, but that 
lately the journeymen, not content with insisting on the employ- 
ment of only Union men, had adopted a resolution in their asso- 
ciation by which no other person was allowed to join the Union, 
and in consequence of this, the complainants, master stone cutters, 
were unable to obtain men enough to do their work; that they 
were in want of men more than they could obtain from the associa- 
tion and their business was greatly injured by the want of them ; 
that they were ready and willing to employ the complainants, Hahn 
and Zimmerman, journeymen who applied to them for work, who 
were skilled workmen and unobjectionable apd who offered to join 
the Union, but the defendant association refused to admit them 
into the Union, and gave notice to the masters that they should not 
employ them under penalty of a strike, by reason of which Hahn 
and Zimmerman were kept out of employment in their trade in 
Newark and its vicinity where they live, and the masters were 
greatly injured in their business. 

The relief prayed for is that the court shall require the defendant 
association to admit these and other journeymen residing in New- 
ark and its vicinity into membership of the defendant association 
upon payment of the customary dues, and that the association and 
its officers may be enjoined from denouncing the journeymen com- 
plainants as *‘scabs”’ and from otherwise persecuting and injuring 
them on account of their trade, and also from coercing or attempt- 
ing to coerce and intimidate the master stone cutters from employ- 
ing these or other skilled journeymen by means of strikes, boycotts 
or other methods of intimidation, and that an account may be 
taken of damages sustained. 

The defendants answered and testimony was taken on both sides 

Mr. A. Q. Keasbey for the complainants. 

Mr. W. R. Weeks for the defendants. 

GREEN, V. C., held that there was nothing in the evidence to 
show that the defendants threatened to use any violence or to com- 
mit any trespass, or to do any positive overt act cf injury, and that 
it does appear that the members, by a scheme of organization, 
agreed to work only with those who were members of their Union, 
and not to work in any shop or yard where others are employed, 
and that they have adopted measures to insure the carrying out of 
this agreement including the withdrawal from work on a refusal of 
an employer to enter into their plans. 

In answer to the claim that equity had jurisdiction because the 
right of the journeymen to exercise their trade is a right of prop- 
erty, and the right of the other complainants willing to employ 
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other laborers to work is also a right of property, both of which 
would be injured by the acts of the defendant association, 
the Vice-Chancellor cited and distinguished the following cases 
cited by the complainants: Prudential Assurance Co. v. Knott, L. 
R. 10 Ch. App. 142-145; King v. Tailors of Cambridge, 8 Mod. 10; 
Case of the Boot and Shoemakers of Philadelphia in 1806; Old 
Dominion Steamship Co. v. McKenna et al., 30 Fed. Rep. 38; N. 
Y. L. Erie and W. R. R. Co. v. Wenger, 17 Weekly Land Bulle- 
tin and Ohio L. J. 806; Mogul Steamship Co. v. McGregor, 15 Q. 
B. D. 476; 21 Q. B. D. 544; 23 Q. B. D. 598; An annonymous 
case in U. 8. Cir. Ct. for the Dist. of Ohio in Wright & Carson on 
Law of Crim. Conspiracies 179 ; Springhead Spinning Co. v. Riley, 
L. R. 6 Eq. 551 ; and stated in the whole history of this long con- 
tinued struggle which has been going on between these combina- 
tions on the one hand and the employers on the other, there is but 
one reported and unreversed case (referring to N. Y. L. E. and W. 
R. R. Co. v. Wenger), the case cited in Wright & Carson being 
unreported, where a court of equity has by its writ of injunction 
attempted to control the actions of these associations, and then 
only to prevent the continuing trespass on the lands of the com- 
plainants. 


The Vice Chancellor referred also to the act of 1883, Rev. Sup. 
774, Sec. 30, making it not unlawful for men to combine, to per- 
suade, advise and encourage by peaceable means any person to 
enter into a combination for or against leaving or entering into the 
employment of another ; this, he said, revolutionized the law with 


reference to such combinations. He said further, nothing has been 
proved in this case to warrant a finding that the defendants have 
done or threatened aught that is not legalized by this act of the 
legislature, though the bill charges they intended what might over- 
step the boundary line defined by law. 

The conclusion was that the court had no jurisdiction to grant 
the relief prayed for and that the bill must be dismissed. 





CATHERINE S. ROY AND ELIZABETH HANKINS v. FRANCES B. MONROE, JOSEPHINE 
McKEE, MARGARETTA TROXELL, ANNA T. SHARP AND OTHERS. 


(In Chancery of New Jersey.) 


Wills—Executors—Power to Sell—Conver- 
sion by Sale—Residuary Devise-—1. If the 
direction of a will, as to the proceeds of the 
sale of land, require land to be sold, the 
direction is equivalent to a positive com- 
mand to sell, and the land will, for the pur- 
poses of the will, be deemed to be personalty. 

2. Money directed to be employed in the 
purchase of Jand, and land directed to be 


sold and turned into money, are to be con- 
sidered as that species of property into 
which they are directed to be converted. 

3. When a testator orders his land to be 
sold, the conversion will, unless a contrary 
intention distinctly appears, be deemed to 
have been directed merely for the purposes 
of the will, and consequently, if any of those 
purpose fail, so that the money does not 
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pass under the will, it will, in equity, be 
considered land and be given to the heir. 

4. Land, in its devolution by descent, 
always follows blood. 

5. A residuary legatee, as a general rule, 
is entitled to all legacies not effectually dis- 


he must be the general legatee of the testa- 
tor’s whole residuary estate. Where the 
testator has confined his gift of residue toa 
particular part of his estate, and excluded 
another part, the excluded part will not 
pass under the gift of residue. 


posed of by the will, but to be thus entitled, 


On final hearing on bill and answers. 

This was a contest between heirs-at-law and next of kin of a tes- 
tator who left an only child and widow, and by his will gave all 
his property, real and personal, to his executors in trust, to carry 
out the directions and bequests of his will, in which he said, *‘ I 
hereby authorize them to sell at public or private sale upon such 
terms, at such times and for such price as they may think best, all 
my real estate, and to give deeds for the same.’’ He directed his 
executors to pay the net income of his estate to his wife, for the 
joint support of himself and his son. until the son should arrive at 
the age of twenty-one years. He then made a gift of all his estate, 
real and personal, to his wife and her heirs, in case his son should 
die before he attained twenty-one years of age. On his attaining 
twenty-one Lhe executors were to take ten thousand dollars from 
his estate, and the residue to pay over and convey to his son. He 
directed his executors to invest and keep invested the $10,000 and 
the interests and proceeds to pay over to his son, and not to any 
creditor or assigns of his, during his natural life, and at his death 
to pay said sum of $10,000 to his children. 

The testator died possessed of very little personal property and 
of two tracts of land. 

The executors conveyed these lands and the net proceeds of sale 
were $11,600—the son died intestate and unmarried after he became 
of age and a few days after the last conveyance—he was rather 
weak minded—his mother died before him. 

The question was as to the disposition of the proceeds of the sale 
of land by the executors. 

The complainants were aunts of the son, being the testator’s 
sisters. 

The defendants were the half-sisters of the son, daughters of his 
mother and not of the blood of the testator. 

If the proceeds of the sale possessed the character of land the 
complainants were entitled to it, if not, it would go to the defend. 
ants. 

Messrs. Joseph F. Randolph and Frederick W. Stevens for 
complainants. 

Mr. John R. Emery for Josephine McKee and others. 

Mr. Edmund D. Halsey for himself. 

VAN Feet, V. C.: Held that the testator’s son acquired the 
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whole residue of the testator’s estate, except the $10,000, as per- 
sonalty, and not as real estate, and that therefore it should be paid 
to his administrators for the benefit of the defendants, as his next 
of kin, and that as to the $10,000 the testator died intestate, and 
although this was converted into money yet, the purpose of the 
conversion having failed, it remained real estate and went to the 
person who would have taken it had it not been so converted and 
it must be awarded to the beirs-at-law of the testator. The defend- 
ants not being of the blood of the testator, cannot take it, and it 
must go to the complainants, the testator’s sisters. He held also 
that the son was not entitled to the $10,000, by virtue of the gift of 
the residue made to him, since, although the devise of this part of 
the estate had lapsed, the son was not the general residuary legatee 
but the residue devised to the son was confined to the other portion 
of the estate. His conclusions on the question of law are stated 
in the above syllabus, prepared by him. 


ABSTRACTS OF DECISIONS. 
(New Jersey Supreme Court, November Term, 1890.) 
[The official syllabus is given in each case. ] 
JAMES MADISON DRAKE ». STATE. 


Indictment for Libel—Law and Fact—Challenge for Cause. 


Dixon, J.: 1. The constitutional provision with regard to prose- 
cutions for libel (Art. I, sec. 5,) was not intended to affect the duty 
of the court on such prosecutions to decide all questions of law 
relating to the admission of testimony and such other matters as 
are preliminary to the final submission of the case to the jury ; nor 
to affect its duty to instruct the jury respecting their legitimate 
province in the decision of the cause, and respecting those general 
principles of the criminal law and of the law of libel, which are of 
a technical nature. 

2. This provision does not deprive the court of the right to ex- 
press to the jury its opinions touching the character of the partica- 
lar publication charged as libellous and the motives and ends pre- 
sented for its justification. 

3. This provision enjoins upon the court the duty of admitting 
evidence tending to show the truth of the publication and the 
motives and ends of the defendant in publishing it; and declares 
and secures the right of the jury to decide for themselves, with 
proper regard to the views of the court, whether the meaning and 
tendency of the publication are such as to bring it within the legal 
definition of a libel, whether it was privileged under common law 
rules, and whether it was true and published with motives which 
to them appear good and for ends which to them appear justifiable. 

24 
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4. Although a sentence in the charge of the conrt to the jury be 
incorrect if taken alone as an abstract proposition, yet if, when 
taken in connection with the rest of the charge and as applicable 
to the facts of the case, it is substantially correct, it will not be 
deemed erroneous. 

5. The refusal of the court in a prosecution for libel to express 
an opinion whether certain portions of a libellous newspaper article 
are libellous, is not an error requiring the reversal of a conviction, 
especially if in the view of the court sitting in review those por- 
tions were libellous. 

6. The challenge of a juror ‘‘for cause”’ is insufficient unless it 
be stated whether it is for principal cause or to the favor, and set 
forth the facts on which it rests. 

7. If a challenge of a juror for cause presented by a defendant 
be improperly overruled, and then the defendant challenges the 
juror peremptorily, and does not exhaust his right to challenge 
peremptorily before the whole jury is empanelled, the error cannot 
have prejudiced him in maintaining his defense upon the merits, 
and so under our statute forms no ground for reversing a convic- 
tion. 

8. A question on examination of a witness which contains an 
unwarranted assumption of a fact may properly be overruled. 





HAASE »v. THE STATE. 
Indictment for Libel—Venue—Publication in a Foreign Language— 
. Averment. 


Dixon, J.: 1. If an indictment avers that certain acts essential 
to the crime of publishing a libel occurred at the city of Newark, 
in the county of Essex, wherein the venue is laid in the margin, 
and then sets out the libellous publication, in the body of which 
‘* Hoboken, Hudson County, N. J.,’’ is mentioned, and then pro- 
ceeds to aver that other acts essential to the crime occurred at the 
city and county aforesaid, the place last referred to is Newark in 
Essex county. 

2. The criminal publication of a libel is complete when the 
accused, with intent to scandalize, affords or causes to be afforded 
to another the opportunity of learning the contents of the libellous 
instrument, although in fact the contents do not thereby become 
known. 

3. An allegation that the defendant ‘‘ published ”’ or ‘‘ caused to 
be published ”’ the libel, is sufficient, even though the libel be in a 
foreign language, the word ‘‘published”’ being the proper and 
technical term to denote an illegal publication. 

4. If a libel set out in an indictment expressly attack a person 
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in his professional character, that fact sufficiently shows that, if 
published, it was published of him in that character. 

5. If an indictment presents with reasonable certainty all facts 
necessary to render the offence judicially apparent it should not be 
quashed. 

6. On indictment for the publication of a writing under a quali- 
fied privilege the court charged that if the defendant published it 
from malice, to gratify a feeling of revenge for supposed injury, 
he was guilty: Held, not erroneous as a response to the defend- 
ant’s request to charge that the state must prove express malice. 

7. The legality of certain questions on the examination of wit- 
nesses considered. 





THE RAHWAY SAVINGS INSTITUTION v. THE MAYOR AND COMMON COUNCIL OF 
THE CITY OF RAHWAY. 


Municipal Bonds—Averments in Declaration. 


Maaiz, J.: Anact giving authority for the construction of works 
to supply the city of Rahway with water was, by its terms, to take 
effect immediately, but it was also enacted that its provisions 
should remain inoperative until assented to by a majority of the 
voters of the city at an election held therein. A supplement to 
that act repealed the clause requiring the previous assent of voters, 
and revived and continued the original act, Held, 

1. The object of the latter act was sufficiently expressed by its 
title, ‘‘A supplement to, etc..’”’ to satisty the constitutional require- 
ment. 

The act gave authority to certain commissioners to issue bonds 
of the city for certain purposes. He/d, 

2. That the commissioners were thus made agents of the city to 
issue such bonds and an averment in declaration upon such bonds 
that they were issued by the city was proper. 

The act provided that the bonds were to be denominated on their 
face, Rahway City Water Bonds. Held, 

3. That as such denomination was not made essential to the 
validity of the bonds, it was not necessary to aver in a declaration 
upon such bonds that they were so denominated ; but if necessary 
an averment that the bonds were writings denominated Rahway 
City Water Bonds is sufficient. | 

4. Nor was it necessary to aver in such a declaration that certain 
duties which the acts required to be done by city officials after the 
issue of such bonds had been performed, for the non-performance 
of such duties could not effect the validity of the city’s obligations 


previously issued. 
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THE STATE, SKILLMAN HARDWARE MANUFACTURING COMPANY, PROSECU- 
TOR, v. DAVIS ET AL. 


Contract—Divisibility—Rescission. 


Reep, J.: 1. Under the terms of an agreement that B showla 
furnish castings to A at acertain rate per ton, as they were ordered 
by A, and that B, on account of A’s financial need, should furnish 
14 tons of pig iron to be used by Bin the work, at a certain sum 
per ton to be allowed, a district judge found that the contract was 
to continue in force at least until the 14 tons of pig iron were used, 
and held that B was entitled to pay for each order for castings as 
they were delivered. There was no error in holding that the con- 
tract, in respect of the time of payment, was divisible. 

2. The judge found that on a certain day this contract was re- 
scinded. There was no evidence tending to show that A denied his 
liability to pay for any until all the castings were delivered ; that 
thereupon B refused to make further deliveries ; that then A re- 
plevied the unused pig iron and took from B the patterns from 
which the castings were to be made. There was also evidence of 
conversations between the parties showing a desire in both to dis- 
rupt their business dealings under the contract. It was not errone- 
ous to hold that upon the day when the pig iron was replevied the 
contract was rescinded. 





LYON v. THE BOARD OF FIRE COMMISSIONERS OF THE CITY OF NEWARK. 
JOHNSON »v. SAME. 


Fire Department—Tenure of Office—Discharge of Public Servants. 


DepveE, J.: On certiorari to review a resolution of the Board of 
Fire Commissioners dismissing the plaintiffs from service as fire- 
men. Lyon and Johnson were ‘‘c .1l members”’ of the fire depart- 
ment of the city when the board of fire commissioners was organ- 
ized. Johnson was also an honorably discharged Union soldier. 

The only cause or ground for their dismissal is that set forth in 
the notice received by them bearing date the twenty-third day of 
May, 1889, of which the following is a copy: 

‘*On and after Jnne Ist, 1889, your services as a call member of 
this department will be no longer required, in consequence of the 
abolishment of the call system, and the introduction of full paid 
permanent department. By order of the commissioners.”’ 

At the same time seventy-five ‘‘call members”? were dismissed 
and forty-one ‘‘ paid permanent members’’ were appointed. 


1. The tenure of office act of March 24, 1885, (Rev. Supp. 691) 
was not repealed by the act of May 2, 1885, removing the fire and 
police departments from political control, (Rev. Supp. 517). 

2. Members of the Newark fire department who for convenience 
are designated as ‘‘call members”’ or *‘ firemen at call” are fire- 
men or men employed in the fire department of the city within 
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the meaning of the acts of March 24th and May 2d, 1885, and are 
irremovable except for cause and after a hearing upon notice. 

3.. The powers delegated to the board of fire commissioners by 
the acts above mentioned will justify the consolidation of the force 
of the department, and placing its entire membership on the same 
footing with respect tou the duties to be performed by all persons 
who constitute the membership ; but will not justify the dismissal 
of a certain class of members in a body. 





THE STATE, THE POINT BREEZE FERRY AND IMPROVEMENT COMPANY v. THE 
BERGEN NECK RAILWAY COMPANY. 


Railroads—Commencement—Extension of Time for Completion—General 
and Special Laws. 

VAN SycKeEtL, J.: 1. The commencement of a railroad within the 
meaning of the general railroad law (Rev. p. 934, sec. 34,) is the 
actual commencement of the work of constructing the road. 

2. The work on the road of the defendant company was com- 
menced in December, 1885, and the time for completing it expired 
in December, 1887, bringing the case within the act of 1887 (Laws 
of 1887 p. 65), by force of which the time for completion was ex- 
tended to December, 1889. The time was again extended for two 
years by the act of 1889 (Laws 1889 p. 135). 

3. The fact that the act of 1889 applies only to railroads organ- 
ized under the general railroad law does not specialize it. Rail- 
roads organized under the general law are a class by themselves 
and therefore the law is a general law. 


ALBERTINA BAKER v. THE STATE. 


Indictment for Being a Common Scold—Definition of the Offense—Repu- 
tation as Evidence. 

Dixon, J.: 1. In an indictment for being a common scold it is 
not necessary to set out the specific facts which show the accused 
to be a common scold; it is sufficient to charge that she is a com- 
mon scold to the common nuisance of the public. 

2. It is the habit of scolding resulting in a public nuisance which 
constitutes the offense ; and whether the scoldings by the defend- 
ant have been so frequent as to prove the existence of the habit, 
and whether the habit has been practiced under such circumstances 
as to disturb the public peace, are questions for the jury alone. 

3. In all criminal trials it is the right of the accused ‘to have all 
the relevant testimony, including that relating to his good repute, 
considered by the jury, and if, on such consideration, there exists 
reasonable doubt of his guilt, even though that doubt be engen- 
dered merely by his good reputation, he is entitled to an acqnittal. 
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{ SCHEIFELLE, PROSECUTOR v. IRVING. 


Landlord and Tenant Cases—Requisites of Affidavit. 


GARRISON, J.: The affidavit which gives the justice jurisdiction 
in summary proceedings under the landlord and tenant act must 
contain a statement of the facts necessary to bring the case within 
such justice’s jurisdiction. If one of the jurisdictional requisites 
is the legal service of a particular notice, the facts necessary to 
legalize the special method of service employed must appear from 
the affidavit. Upon this point the conclusion of the landlord upon 
undisclosed facts is valueless. 


HELLYER v. BALDWIN. 
Bond and Mortgage given for the same Debt—Act Concerning. 


REED, J.: The terms of the act requiring, in case of a bond and 
mortgage given for the same debt, that the mortgage shall be first 
foreclosed, (Supp. Rev. 490) are not waived by giving with the 
bond, a warrant to confess jadgment, and a judgment entered upon 
such bond before the foreclosure of the accompanying mortgage is 
irregular. 





THE STATE, SCHLAPFER ET AL. v. THE TOWN OF UNION. 
Assessments for Sewers. 


Maartg, J.: At the time of making an assessment of the costs and 
expenses of constructing a main sewer upon the property benefited 
thereby, certain lateral sewers had been built connecting with the 
main sewer and furnishing drainage thereby to property by which 
they were laid. Held, 1. That it sufficiently appeared thereby 
that the property by which the lateral sewers ran acquired a benefit 
by the construction of the main sewer for which it might be 
assessed. 

And 2. That an assessment of the whole costs and expenses of 
the main sewer upon property benefited, not including that prop- 
erty lying along the lateral sewers, cannot be sustained, because it 
imposes upon the property assessed more than its proportion of 
the burden. 





THE STATE, WILSON, PROSECUTOR v .THE INHABITANTS OF THE CITY OF TRENTON. 
Condemnation of Lands—Failure to Agree—WNotice. 


GARRISON, J.: 1. Where the provisions of a city charter touching 
the condemnation of land for streets authorizes the common coun- 
cil to treat with the owner and, upon failure to agree, to proceed 
to condemn the land, the objection by the land owner that there 
has been no treaty or failure to agree comes too late, after he has 
appeared in his own behalf before the board of assessors, without 
questioning their jurisdiction in this respect. 

2. A city charter provides that notice of the final assessment of 
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damages and benefits shall be served upon such owners as reside 
in said city. 

Held, that leaving a copy of such notice at the residence of a 
landowner in said city with a member of his family is a sufficient 
service. 















THE STATE, THE TRENTON HORSE RAILROAD COMPANY, PROSECUTORS v. THE 
INHABITANTS OF THE CITY OF TRENTON, DEFENDANTS. 


Municipal Corporations—Ordinance Requiring Street Cars to have 
Conductors. 

REED, J.: The charter of the city of Trenton confers power upon 
the common council to pass ordinances necessary and proper for 
the good government, order and protection of persons and prop- 
erty; also power to prescribe the manner in which corporations or 
persons shall exercise any privilege granted to them in the use of 
any street. Held, that under either of these powers, reasonable 
regulations controlling the rnnning of street cars may be adopted. 

An ordinance enacting that it shall not be lawful for any horse- 
railroad company to run any car without having an agent in addi- 
tion to the driver to assist in the control of the car and passengers, 
and to prevent accidents and disturbances of the good order and 
security of the streets, is upon its face not an unreasonable regu- 
lation. 

If an ordinance is based upon a genera! power and its provisions 
are more detailed than the expression of power conferred, the court 
may look into its unreasonableness. The presumption is that it is 
reasonable and the burden is upon the party who denies the valid- 
ity of the ordinance. 

A grant to a corporation of the right to own property and trans- 
act business affords no immunity from any police control to which 
a citizen could be subjected. 




























SOUTH BRUNSWICK v. CRANBURY. 
Poor Law—Order for Removal—Settlement. 

ScuppDER, J.: An order for removal, not appealed from, is con- 
elusive as to the settlement of a poor person, not only on the town- 
ships in the litigation, but is a defense to another township when 
application is made and proceedings are taken to charge it with the 
support of such poor person, if no subsequent legal settlement has 
been acquired. 


















THE STATE, STEINLEIN, PROSECUTRIX v. FOLWELL. 
Jurisdiction of Justice’s Court —Certiorari and Appeal. 


REED, J.: A party against whom a judgment is rendered in a 
justice’s court, in a matter over which the justice had no jurisdic- 
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tion, can raise the objection to the jurisdiction of the court, either 
upon a certiorari or upon an appeal. 

If the justice has jurisdiction over the subject matter of the 
action, but has lost jurisdiction over the party by irregular adjourn- 
ments, the party appealing cannot raise this objection upon appeal. 





BLACKFORD v. THE LEHIGH VALLEY RAIL ROAD COMPANY. 
Venue in Action for Damages to Real and Personal Property. 


Maar, J.: The venue in an action for damages occasioned by 
negligence to property both real and personal, was erroneously 
laid in a different county from that in which the real property was 
situate. No steps were taken to compel correction of the error and 
the cause was carried down for trial to the county in which the 


venue was laid. No motion to non-suit because of the erroneous 


venue was made. He/d, that the trial judge was right in refusing 
to direct a verdict for defendant, or to withdraw from the consid- 
eration of the jury the damages to the real estate and in submit- 
ting to the jury the whole matter covered by the issue. 
STATE, CARPENTER, PROSECUTOR vr, BROWN. 
Roads—Return of Surveyors—Map. 

GARRISON, J.: The return of the surveyors appointed to open a 
public road is accompanied bya map which shows the prosecutor’s 
dwelling house as standing clear of the road described in the 
return. There is nothing in the return to indicate otherwise. 

Held, that the prosecutor is not entitled to have this return dis- 
turbed because an expert surveyor employed by him is of opinion 
that the courses and distances described in the return include part 
of the prosecutor’s dwelling. 

The judge said the precise function of the map, which by the 
road act is made a part of the return, has not been judicially deter- 
mined, but the statute requires that it shall contain references to 
the most remarkable places and improvements through which the 
road shall pass. The map is therefore lawfully before us, and the 
delineation of the prosecutor’s dwelling in its relation to the pro- 
posed road is a part of the map and hence a part of the return. It 
cannot therefore be said that the prosecutor is injured by this. 
return. 





STATE, EX REL. NEWBERRY v. PATTERSON. 
Liquor Licenses—Fees Paid Over by County Clerks. 
ScuppeEr, J.: The act of April 2, 1890, P. L. 179, (N. J. L. J. 
Ed. p. 51,) legalizing the payment of license fees for the sale of 
intoxicating liquors, made by county clerks through misapprehen- 
sion and misconstraction of the law regulating such licenses, to 
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officers of incorporated towns, etc., existing within, the limits of 
townships, validates such payments. It is retroactive and does 
not impair any contract or vested right. 


STATE, EX REL.’ ROCHE v. BRUGGEMAN, 
Elections—Quo Warranto. 

ScuppeErR, J.: Where there is fraudulent voting at any election, a 
prima facie case must be made to show that it is at least probable 
that sufficient false votes have been cast to change the result, be- 
fore an information in thenature of aguo warranto will be allowed 
to test the title of an incumbent to his office. 


CLEARY v. KENDALL, 
Election Appeal. 

ScuppeEr, J.: On an appeal taken from the judgment of the Cir- 
cuit Court in a disputed election case, under section 113 of the *‘ act 
to regulate elections,’’ there must be some formal act done in the 
court from which the appeal is taken. 





or? 


ABSTRACTS OF RECENT OPINIONS. 
(Court of Errors and Appeals of New Jersey. Opinions filed Nov. 20, 1890.) 


[ The official syllabus is given in each case. ] 
FRANCES C, WINANS v. MARY LUPPIE. 

Children, Adoption of— Written Consent of Parents—Abandonment. 

Opinion delivered by Dixon, J.: 1. Under our statute providing 
for the adoption of children, the written consent of parents is 
requisite, as well when the ehild is under the age of fourteen 
years, as afterwards. 

2. Under the statute above mentioned a parent may be deemed 
to have abandoned his child so as to render his written consent to 
the adoption of the child unnecessary, when his conduct has 
evinced a settled purpose to forego all parental duties and relin- 
quish all parental claims to the child. 

3. When such an abandonment has taken place, and in conse- 
quence thereof the child has formed new ties and entered upon a 
new station in life, so that the resumption of parental claims would 
seriously jeopardize the child’s happiness and welfare, the abandon- 
ment may lawfully be deemed irrevocable. 

OSBORNE CHRISTIAN v. JAMES H. MORTLAND. 
Population as Basis of Classification—Title of Act—Constitutionality— 
Political Subdivisions of Counties. 
Messrs. A. Riker and J. W. Taylor for plaintiff in error. 
Messrs. E. T. Price and F. W. Stevens for defendant in error. 
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Opinion delivered by Garrison, J.: 1. The title of an act is, in 
the constitutional sense, aptly expressive of its object if it contain 
a mention of the subject matter generally, together with a succinct 
indication of the legislation respecting it. 

2. Population may be made the basis of classification in a statute 
relating to counties of this state, and their internal affairs in cases 
where the legislative object is one naturally incident to population. 

3. An act is not void because it refers to assembly districts as 
the precincts for the election of certain officers mentioned in the 
act. Such districts do exist in fact and may be used for the pur- 
pose of defining a territorial limit. 

Quere: Whether assembly districts have any legal existence as 
political subdivisions of counties ? 

CHARLES B. ROBINSON, ADMR. v. DANIEL FURMAN ET AL. 
Orphans’ Court—Prerogative Court—Return Day—Confirmation 
of Publication—Appearance by Proctors—Court may indi- 
cate what lands of decedent are to be sold to pay debts. 

Opinion by Drxon, J.: 1. If an order of the Orphans’ Court, 
directing an administrator to sell land for the payment of debts be 
defective for want of a statement of the sum necessary to be 
raised, and on that ground an appeal be taken to the prerogative 
court, the prerogative court should correct the order in that par- 
ticular, whenever the proceedings removed by the appeal show the 
facts which will enable the court to do so. 

2. The statute of 1885 (Rev., Supp. p. 781, Sec. 24) authorizing 
amendments by the Orphans’ Court and ordinary, ‘‘at all times 
and in all cases,’”’ empowers those tribunals to make amendments 
in proceedings brought before them by appeal, as well as in pro- 
ceedings originating before them. 

3. When a rule to show cause is, on its return day, continued 
by the court to a later date in order that it may be served on 
other parties, the later date becomes its return day. 

4. Under the amendment of the Orphans’ Court act (P. L. 1887, 
p. 198) requiring a rule to show cause to be published ‘‘for six 
weeks successively, once in each week before the return day,’’ it 
was not necessary that the publication should be made in the six 
weeks next preceding the return day of the rule. 

5. If on the return of a rule to show cause in the Orphans’ 
Court, proctors appear on behalf of all the parties interested and 
admit due and legal service of the rule, that is sufficient evidence 
of the proper service of the rule. 

6. An order of the Orphans’ Court, signed by judges, some of 
whom were not present when it was made, is nevertheless the 
order of the court and entitled to credit as such. 
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7. On an application to the Orphans’ Court for an order direct- 
ing an administrator to sell lands for the payment of debts, 
although the court may not pass upon a question of title as be- 
tween the decedent and a person claiming against him, yet the 
court may ascertain of what. real estate the decedent died seised, 
80 far as to enable it to indicate in the order what the adminis- 
trator is ordered to sell. 





DANIEL H. CLOSE ». EMMA L. BROWN ET ALS. 
F'raud—Sale of Land by Entire Parcel—Exception to Rule. 

Mr. H. 8. Terhune and Messrs. Hawkins & Durand for the 
appellant. 

Mr. C. T. Cowenhoven for the respondents. 

Opinion delivered by GARniIson, J.: 1. In the absence of fraud 
the rule is that where land is sold at so much for the entire parcel 
within certain boundaries, the price cannot be increased or dimin- 
ished by a court of equity on account of a discrepancy between 
the actual and the estimated acreage. 

2. To this general rule there must be added this subsidiary one: 
That it would be a fraud to consummate a sale where the difference 
between the actual quantity of land sold and the real quantity is so 
great as to lead the mind to but one conclusion, viz., that if the 
truth had been known it could not in reason be conceived that the 
contract would have been made. 


JAM£&S LOMERSON v. MARGARET JOHNSON. 
False Representations— Married Woman, Mortgage by, to Secure Hus- 
band from Arrest. 

Mr. J. G. Shipman for the appellant. 

Mr. W. H. Morrow and Mr. George M. Robeson for the re- 
spondent. 

Opinion delivered by Garrison, J.: 1. A wife, understanding 
from statements made to her by her husband’s creditor, that her 
husband was in danger of immediate arrest, executed a mortgage 
to the creditor securing the husband’s debt in order to avert the 
arrest. The creditor had not stated that the husband’s arrest was 
imminent, but from the wife’s conduct it was evident to him that 
she so understood him. Held, that the case was one of false 
representation. 

2. In order to establish a case of false representation it isnot nec- 
essary that things which are false shall have been stated as if they 
were true. If the presentation of that which is true creates an 
obvious impression which is false, as to one who seeks to profit by 
the misapprehension he has thus produced, it is a case of false 
representation. 
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POINT BREEZE FERRY AND IMPROVEMENT COMPANY v. WM. BRAGAW ET AL, 
Foreclosure— Mortgage upon Submerged Land subsequently improved by _ 
Lessee— Value of Improvements, how paid. 


Mr. G. Collins for the appellant. 

Mr. C. H. Winfield for the appellee. 

Opinion delivered by ScuppER, J.: 1. On foreclosure of a mort- 
gage given by a riparian owner covering the shore and inciuding 
the Jand lying under water in front of the upland, which was after- 
wards leased from the state and improved by filling below high 
water mark before the sale is ordered, the rights of the mortgagee 
in the Jand that was submerged at the time the mortgage was given 
and has since been reclaimed should be defined. 

2. The defendant company, which purchased a lease of the land 
under water from the state and reclaimed it by filling, has the 
higher title and superior right to be first paid the price of such 
purchase and the value of the improvement. 


WILLIAM H. CHERRY Er‘ AL. v. THE BOARD OF COMMISSIONERS OF THE 
TOWN OF KEYPORT. 


Streets—Authority of Municipal Corporations—Compensation for Lands 
so Taken—Legislative Authority—Assessments. 


Mr. B. B. Ogden for plaintiff in error. 

Mr. Frank P. McDermott for defendant in error. 

Opinion delivered by VAN SyckEL, J.: 1. If a municipal cor- 
poration is invested with full power to lay ont and open streets, its 
authority is exclusive, and no other tribunal can assume jurisdic- 
tion within the corporate limits. 

2. The legislature having directed by an act passed March 1, 
1850, that compensation shall be made to land owners for lands 
taken for public highways, it is not now by reason of the provision 
in the constitution of 1844, competent for the legislature to pass 
an act authorizing lands to be taken for highways without com- 
pensation. 

3. The supplement of 1871 to the charter of Keyport (Laws 1871, 
p. 382, Sec. 2,) makes it the duty of the board of commissioners, 
when they lay out a new street, to order that it be opened within a 
reasonable time and an assessment made to the land owners for 
lands taken for the street. 

4. The mode of assessment prescribed in section two of said 
supplement is not a constitutional mode of making the assessment, 
but the act of March 12, 1878, with its supplement of March 12, 
1880, cures the defect, and it is the duty of the town commissioners 
to apply for an assessment to be made in accordance with those 
acts. 

5. The authorities of Keyport have exclusive jurisdiction over 
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the subject of laying out streets or highways within the town 


limits. 





MISCELLANY. 


EXAMINATION OF ATTORNEYS 
FOR ADMISSION AS COUN- 
SELLORS-AT-LAW. NO- 
VEMBER TERM, 

1890. 





1. What are things real usually said to 
‘consist in? 

2. Of what kinds are hereditaments, and 
of what do corporeal hereditaments con- 
sist ? 

3. Name the principal sorts of incor- 
poreal hereditaments. 

4. Define an estate of freehold. 

5. What was the statute de donis, and 
what was the effect of the construction put 
upon it on conditional fees at the common 
law ? 

6. What are the requisites to a tenancy 
by the curtesy? What is the law of this 
State on the subject of tenancy by the 
curtesy initiate? 

7. What is tenancy in dower? How 
may it be barred, and what are the requisites 
of a good jointure? 

8. What is an executory devise, and 
how does it differ from a remainder? 

9. What was the statute usually called 
the Statute of Uses? 

10. Of what sorts are testaments, and 
what is the provision of our statute on the 
subject of nuncupative wills ? 

11. How may a testantent be avoided ? 

12. How is a contingent legacy distin- 
guished from a vested legacy ? 

13. What are the requisites of a donatio 
causa mortis ? 

14. What part of the common law of 
England became the law of this State upon 
‘the establishment of the State government ? 

15. State some of the leading rules and 
maxims as laid down by the courts in the 
construction of deeds and wills. 

16. What are the provisions of the con- 
stitution as to the taking of private proper- 
ty by individuals or corporations ? 

17. What is the constitutional provision 
as to the object and title of every law? 


18. What is necessary to create an estate 
in joint tenancy, either by grant or devise ? 

10. State the rule in Shelley’s case, and 
the extent to which it is in force in this 
State. 

20. State when under the Jaws of this 
State real estate descends to a father; to a 
mother, and when the half-blood takes. 

Nore.—The list of questions asked on the 
written examination for the admission of 
attorneys-at-law will be published in the 
January number of this JOURNAL. 





THE COURT OF ERRORS, 





(Decisions Announced at the Opening of the No- 
vember Term.) 

The State, M. Osborne Christian v. James 
H. Mortland. This was to test the con- 
stitutionality of the law passed in 1890, re- 
organizing the Board of Chosen Freeholders 
in counties of the first-class. Justice Gar- 
rison read the opinion of the Court, which 
results in establishing the constitutionality 
of the act. 

Stillwell v. Stillwell. Fraudulent con- 
veyance—husband and wife. Beasley, C. 
J.: A husband conveyed land to his wife 
in fraud of creditors. His wife refusing to 
reconvey, he incited a judgment creditor to 
file a bill to set aside the wife’s title and by 
fraudulent contrivance prevented the pro- 
cess in the chancery proceeding being served 
on the wife. In that proceeding he became 
the purchaser at the Sheriff sale. Held, that 
the decree and sale as far as the husband 
was concerned would be set aside at the 
instance of the wife. Reversed. 

Watson v. Lane. Construction of sta- 
tutes of another State. Magie J.: To con- 
structing the statutes of anotherState. The 
Courts of this State must accept as conclu- 
sive the construction put thereon by the 
hightest judicial tribunal of the former 
State. Affirmed. 

N. Y., L. E. and W. R. R. Co. v..Ramlah, 
Beasley, C. J.: This decree is affirmed for 
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the reasons that are so clearly expressed in 
the opinion of his Honor, Vice Chancellor 
Van Fleet. In order to avoid misappre- 
hension with respect to the views of this 
court, it is necessary, however, to state that 
the question which seems to be involved in 
this case, whether a railroad company can 
legally lease to an individual or company 
any structure appurtenant to its road, has 
not been considered by this court, as it was 
not mooted by either counsel. Decree af- 
firmed for reasons given in the Court of 
Chancery. Quere: Can a railroad company 
lease for private use any of the structuros 
appurtenant to its road ? 

Mt. Pleasant Cemetery Co. v. Mayor, etc., 


of Newark. Beasley, C. J.: A stipulation , 


in a cemetery company’s charter, that no 
assessment should be imposed on the burial 
ground until the Board of Freeholders of 
the county should order otherwise, held to 
be obligatory and valid. Judgment reversed. 
Dixon, J., dissenting. 

Middleton v. Stewart. Judgment below 
reversed. 

Vanhorn v. Robbins. Decree below af- 
firmed. 

The Point Breeze Ferry and Improve- 
ment Company v. Daniel T. Bragaw, et al.; 
Justice Seudder. Judgment below re- 
versed, with direction that it be modified to 
define the rights of the mortgagee. 

Bennett v. Hamlin. Judgment below 
affirmed. 

Ogden D. Wilkinson v. George D. Scud- 
der, executor of Catherine Dill. Judgment 
below affirmed. 

Jernee v. The Board of Chosen Free- 
holders of Monmouth county. A _ bridge 
was built over a dam to a mill pond be- 
longing to the plaintiff. The bridge in- 
jured the dam to such a degree in ten years 
that the water ran through and damaged 
the mill. Judgment below affirmed. 

Cherry v. The Board of Commissioners of 
the town of Keyport. The Court voted to 
affirm the judgment. 

Daniel P. Morse v. The Hackensack Sav- 
ings Bank. Justice Depue. Decree below 
reversed, and the bill dismissed. 

Supreme Council, Royal Arcanum v. 
Susan E. Britton. Decree below affirmed, 


Jersey City and Bergen Railroad Com- 
pany v. Morgan. Affirmed. 

National Dock and New Jersey Junction 
Railroad Companies v. Pennsylvania Rail- 
road Company. Decision to be rendered 
during the term. 

Close v. Brown. Action of the Chancel- 
lor affirmed. 

Lomerson v. Johnson. Decree below af- 
firmed. 

Schanck v. Ely. There were three cases 
decided at once, and the judgment of the 
Court below is affirmed for reasons given by 
that Court. Justice Dixon voted to re- 
verse, 

Forsyth v. Forsyth. Affirmed. 

Winkle v. Camden Safe Deposit Com- 
pany. Affirmed. 

See also Abstracts of Decisions Court of 
Errors, p. 377 infra. 





DECISIONS IN U.S. CIRCUIT COURT, 





(September Term, 1890.) 


Celluloid Manufacturing Co. v. The Ar- 
lington Manufacturing Co. Suit was 
brought to restrain an alleged infringement 
by the defendants in the manufacture of 
sheet celluloid and other plastic composi- 
tions. Held, that the defendants’ combina- 
tion of process does not encroach upon and 
is not an infringement of the complainants’ 
invention. Bill dismissed. Opinion by 
Green, J. 

The Lehigh Zinc and Iron Company v. 
The New Jersey Zinc and Iron Company, 
Demurrer sustained. Injunction heretofore 
granted to stand until the further order of 
the Court. Opinion by Green, J. 

Illingworth v. Spalding. Bill for refor- 
mation or rescission of contratt of license to 
use patented articles. Dismissed with 
costs. Opinion by Green, J. 

Kiernan et al., owners of Steam Tug 
Leonard Richards v. Stafford, owner of the 
Bark Quickship et al. After reviewing the 
evidence in regard to a collision: Held, that 
the tug Leonard Richards was not in fault, 
and that there should be a decree in favor of 
her and her owners discharging them. from 
all liability for loss oceasioned by the colli- 
sion. Opinion by Bradley, J. 
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A LAYMAN’S NOTION OF AN ES- 
TATE BY THE CURTESY. 





The reporters try hard to understand the 
drift of the courts’ decisions as they are 
read from the bench, but sometimes our 
legal jargon is too much for them, especially 
if it sounds like English. The following is 
the report in the Trenton True American of 
the decision of the Court of Errors in Mid- 
dleton v. Stewart at the November term. 
“The question to be decided was whether 
a married woman could, with the consent of 
her husband and by curtesy, dispose of his 
lands. Justice Van Syckel thinks there is 
no law for such action, and the judgment 
below is reversed.” It is a comfort for 
married men to be assured that there is no 
law to encourage that sort of courtesy on 
the part of their wives. 





IS AN OIL PIPE LINE REAL OR 
PERSONAL PROPERTY? 





The Court of Errors and Appeals heard 
argument on November 21st in the case of 
the Tidewater Pipe Line Company v. Ar- 
thur E. Barry, Tax Collector of the town- 
ship of Woodbridge. The appeal was 
brought to test the legality of an assess- 
ment, and the question in the case is 
whether the pipe line is real or personal 
property. The collector assessed seven miles 
of the pipe line as land at $14,784. It is 
claimed on the part of the company that 
they own no real estate, but simply have 
permission to run the pipe through the 
land. 

Mr. Alvah A. Clark for the company con- 
tended that the owner of the land still 
owns all the soil and pays tax for every 
inch of it. He cultivates all of it, is de- 
prived of no part of it, the company simply 
having the use of it for the purpose of 
running their pipe in and through the land. 
If the permit is revoked no right remains 
in the company; if the pipe is removed the 
company has no interest in the land. 

“But,” said the Chief Justice, “you do 
not deny that you have a valuable interest 
in this land.” 

“We have an interest,” replied Mr. 
Clark, “but it is not taxable. The value 
depends upon circumstances. We simply 


have the use of the land, and the question 
is, is that taxable?” 

Mr. Clark went on to speak of the heavy 
burden which is imposed upon the com- 
pany by the forty townships through which 
the pipe line runs. Every township as- 
sesses at a different rate and under a differ- 
ent rule, and if the company appeals it is 
compelled to appear at forty different places 
on the same day. The Chief Justice dryly 
remarked that that was one of the incon- 
veniences of being rich, while Justice Dixon 
suggested that it might be remedied by ap- 
pealing to the Legislature; the court had 
no power in the matter. At the close of 
Mr. Clark’s argument, and without hearing 
Mr. Cutter’s reply, which they intimated 
was not necessary, the court went into con- 
ference. 





LEADING ARTICLES IN EX- 
CHANGES. 





The American Law Register, October, 1890. 
The D. B. Canfield Co., Philadelphia, Pa. 


American Rights in the Behring Sea, by 
Louis Boisoe, Jr., Skeissgust v. National 
German American Bank. (S. Ct. Minn.). 
The law upon the question of the liability 
of a bank for the acts of its correspondents. 
Annotation by Ernest Watts. 

July, August, 1890. The law Governing 
an Original Package, by John B. Uhle; 
Navigation; State Laws; Police Powers; 
Inter-state Commerce; Admission of new 
States; Delivery of an Original Package to 
Consignee; Power of State over sale of 
Original Packages; Sale of Liquor in Origin- 
al Packages and Constitutional Power over 
Inter-state Commerce. 

The Green Bag, November, 1890. The Bos- 
ton Book Co., Boston, Mass. 

Justice Samuel F. Miller, (with por- 
trait). Can Imagination Kill? Remarkable 
resuscitations after execution ; The detection 
of crime in China; The highest courts of 
law in New Hampshire—Colonial, Pro- 
vincial and State; (with portrait) by Chas. 
R. Corning. 

The Central Law Journal, November, 1890, 
The Central Law Journal, St. Louis, Mo. 
Certified cheeks, by W. F. Elliott ; Dam- 

ages ; Physical examination of the plaintiff— 

Note by 8. S. Merrill; Is a trust deed to se- 
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cure the repayment of money a mortgage ? 
by Henry J. Swan; Photographs as instru- 
ments of evidence, by H. J. Whitmore. 

The Irish Law Times and Solicitors’ Journal. 

November, 1890. Dublin. 

The year’s law; The grand jury system. 
The Canadian Law Times, November, 1890. 

Carswell & Co., Toronto, Canada. 

The rule against perpetuities, by A. H. 
Marsh ; Inconsistencies in practice ; Seduc- 
tion under promise of marriage; Appoint- 
ed against elective judges. 

Ourrent Comment and Legal Miscellany, No- 


vember, 1890. The D. B. Canfield & Co., 
Phila. Pa. 


Popular government in the United States, 
by Charles J. Bonaparte; The Kreutzer 
Sonata case ; Lectures on constitutional law, 
by C. Stuart Patterson; Ignorance of the 
constitution, by John B. Uhle; The com- 
merce clause and the police power, by R. C. 
MeMurtrie. 

The Law Quarterly Review, October, 1890, 
Stevens & Sons, 120 Chancery Lane, Lon- 
don. 

The law of criminal conspiracy in Eng- 
land and Ireland, by Kenelm E. Digby; 
The Bourgoise case in London and Paris, 
by Malcomb MclIlwrath; The compulsion 
of subjects to leave the realm, by Wm. F. 
Craies; Remoteness and Perpetuity, (1) by 
J. Saville Vaizey ; (2) by G. H. Blackesley ; 
Tinkering Company Law, by Edward Man- 
son; Difficulties of Abstract Jurisprudence, 
by W. W. Buckland ; Gift of chattels with- 
out delivery, (1) by Frederick Pollock ; (2) 
by Howard W. Elpshurstone. 
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Tue Law or COLLATERAL INHERITANCE, 
LEeGAcy AND Succession Tax, embrac- 
ing the American and many English de- 
cisions with forms, etc, by Benj. F Dos 
— , New York; L. K. Strouse & Co., 
1890. 


Now that the subject of taxation is being 
discussed before a body of Commissioners 
appointed for the purpose of inquiring how 
and from what sources the money required for 
the State government can best be raised, it 
is fortunate that we have this book which 
explains the principles and operation of a 
mode of taxation which has met with the 
approval of many thoughful writers in 
political economy, and has been in success- 
ful operation in England for more than a 
century, and in some of our States for many 
years. The theory of the tax is that the 
right to take the property of a dead man is 
after all a mere privilege given and secured 
by the law, and not a natural right. The 
power to dispose of property after death is 
one which only artificial law can confer, and 
after the immediate family at least are pro- 
vided for, no one can complain if the state 
requires a portion of that which but for the 
special provision of the law would be left 
without an owner. Such a tax comes not 
upon what a man earns nor upon what he 
has; but the money is taken out of what he 
has never had and would never have had 
but for the death of another and the agency 
of the State. Mr. Carnegie in his tract 
called the “Gospel of Wealth,” declares 
death duties to be the wisest of all forms of 
taxation, and Mr. Gladstone in his review 
of it in the Nineteenth Century for Novem- 
ber adds reasons of his own why men should 
be induced to make their gifts while they 
are alive rather than pretend to be muni- 
ficent with property they cannot take away 
with them into the other world. The 
volume before us, however, is not a discus- 
sion of the theory of the tax, but a good 
text book on the law as it is found in the 
statutes and administered in the courts. It 
contains an appendix of the statutes and 
the forms of procedure. It is well printed 
in large type and on good paper. 
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